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RELAXING EXCHANGE CONTROL REGULATIONS

OVERVIEW
The South African Exchange Control Regulations were relaxed
with

effect

from

4

January

2021

in

relation

to

inward

investments into South Africa by South African Exchange Control
Residents.

The rationale behind the relaxation is to encourage

investments, re-investments and increase inward investments
into the South African economy regardless as to whom the
owner of those funds are and ultimately increasing the South
African tax base by virtue of the increased South African sourced
income.
These

changes

provide

another

option

for

South

African

investors who hold funds offshore and hence have greater
freedom to diversify their investments offshore and structure
their global affairs accordingly.
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RELAXING EXCHANGE CONTROL REGULATIONS
(CONTD)
The 2 major changes introduced by virtue of the relaxation of the
Exchange Control Regulations are the relaxation of the so called
loop structures and the emigration process for tax purposes,
which prior to this, have been mutually exclusive from an
exchange control perspective.
When considering leaving South Africa
that

one

understands

the

key

tax

permanently, it is vital
aspects

that

arise

on

emigration and the impact on ones’ tax position in relation to
South Africa.

A South African tax resident is subject to tax on

their worldwide income and capital gains. However, post tax
emigration, a South African tax liability will only arise in respect
of South African sourced income whilst there will be no South
African capital gains tax liability with the exception of gains
realised in respect of South African immovable property.

Prior

to these amendments, a person could be regarded as tax nonresident

but

exchange

control

resident

as

there

was

no

requirement to emigrate from both a tax and an exchange
control perspective when leaving South Africa permanently.
The process has now changed in that the South African Reserve
Bank is no longer involved in the emigration of an individual and
the previous filing of a MP336(b) to the South African Reserve
Bank via one’s domestic bankers, has now fallen away.
We have prepared a summary guide documenting the changes
and will provide an update from time to time.

MARCH 2021 | PRIVATE & CONFIDENTIAL

GUIDE TO CHANGES IN LOOP STRUCTURES
IN TERMS OF AMENDMENTS TO THE
EXCHANGE CONTROL REGULATIONS

PREVIOUS
POSITION

South African exchange
control resident individuals
and
South
African
companies were restricted
to
maximum
of
40%
equity/voting rights in a
foreign entity when those
persons held an interest in a
foreign entity investing into
South Africa.

NEW
POSITION
There is no restriction of the
percentage ownership that
South African exchange
control residents exercise
over the entity investing into
South Africa.
All
inward
investments
require
SARB
approval
regardless as to who the
investor is.
The CFC legislation has been
amended to include a
portion
of
dividends
received from a South
African company in the net
income of the CFC and limit
the CGT exemption where a
capital gain arises in respect
of the disposal of South
African assets.
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GUIDE TO CHANGES IN TAX EMIGRATION

OVERVIEW
In the past, much was said about financial emigration as a process to
formalise (tax) emigration. This was done through the South African
Reserve Bank which aim was to provide proof that one had severed
ties with South Africa. Exchange control emigration was formalised
via one’s bankers who submitted documents to the South African
Reserve Bank, including a copy of one’s assets and liabilities as
attested by the South African Revenue Service. As part of one’s tax
emigration, a person is deemed to have disposed of all of their assets
on the day before emigration and immediately reacquired those
assets upon emigration. A capital gains tax liability arose on the
difference between a person’s base cost (i.e the original cost of those
assets) and the market value of those assets, which was colloquially
known as an “exit tax”.
However, the concept of tax residency is what ultimately determines a
person’s tax obligations and this remains the scope of SARS as
opposed to SARB.
In terms of the revised Regulations, the process of emigration no
longer involves SARB and the concept of financial emigration is finally
put to rest. A person will still be required to apply the tax residency
test from a SARS perspective to determine whether that person is
considered to be tax resident in South Africa or not.
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GUIDE TO CHANGES IN TAX EMIGRATION

KEY CONCEPTS FOR EMIGRATION
AND YOUR TAX LIABILITY

Tax residency
This is determined by the ordinary residence and physical
presence test as provided for in the South African Income Tax
Act.

Double Taxation Agreements “DTA’s”
DTA’s are agreements between two countries which provide a
set of rules to ascertain which country will have taxing rights
in a given set of circumstances. Emigrants need to take
cognisance of these agreements in determining their tax
obligations in both the country of source and their country of
(new) residence.
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GUIDE TO CHANGES IN TAX EMIGRATION

NEW CONSIDERATIONS FOR
EMIGRANTS:
Pensions
Changes have been introduced in relation to a pension that an
emigrant has in South Africa. In terms of the revised rules, a
person may only transfer pension proceeds offshore, arising on
a withdrawal from the fund in consequence of emigration,
where the person has both emigrated from a taxation
perspective and will, in addition, have to prove to SARS that
they have been resident outside South Africa for a period of at
least 3 consecutive years.

The new process will be managed by SARS to include
the following :
1. Tax Clearance Certificate to be completed with
SARS
2. SARS scrutiny and audit of applicant
3. Determination and proof of non-tax residency
4. Exit tax charged
5. Approval to externalise funds

MARCH 2021 | PRIVATE & CONFIDENTIAL

GUIDE TO CHANGES IN TAX EMIGRATION

It is important to understand how the various changes will
impact potential emigrants who reinvest into South Africa
from offshore.
One thing is certain, emigration will give rise to greater
scrutiny of the emigrant’s tax affairs.
These new amendments do not impact on those emigrants
who emigrated from South Africa from a tax point of view on
or before 28 February 2021.
With South Africans having easier access to global
investments, it is important that one understands the various
changes and ensures that they remain compliant from a tax
perspective. Utilising tax efficient planning opportunities can
be of benefit to some investors looking to increase their
exposure in the global economy and better diversify their
affairs.

MARCH 2021 | PRIVATE & CONFIDENTIAL

MS VANESSA
KONG

CONTACT US :

ncombrinck@juristax.com
(+27) 7300 52192
(+230) 465 5526
www.juristax.com

MARCH 2021 | PRIVATE & CONFIDENTIAL

